AdViSOI'y ms M

January 2020

Political Broadcasting Advisory
Table of Contents Page
T YigeTo [U o (o] o PN S SES ST TSUTSTUTS TP SPS 3
Political BroatdCaStNG OVEIVIEW ........ccceueueuiiriireieisiseesetsiss et s e s s s st ss s s et ses b et e es b s e s b e e s ene 4
“Legally QUualfled Candidat........ ..ottt n e enens 4
THE CONCEPT OF “USE ...ttt e e e st e s e e seese e s e e st eneeseeseeseesseseeseeseeneeneeneenaeneeneanen 5
PIIOT REVIBW ...ttt h et b ekt s et e e et h e b e s e bt e R e R e e R e e e R e s e b s e st s e st e s e e er e e e b nene s 5
CENSOISNIP OF @ “USE ...ttt e et e et e e st e st et e st e st e st e st e ne e st e neeneeneeneeneanean 6
EQUAl OPPOIUNITIES. ...ttt bbb b bt e et enn bt e s bt nn e 6
Time fOr Making @ D IMANG. ..ottt et r et nn b nenens 6
What QUALFIES @S “EQUAI™.....ecuieeeicecieeeete ettt seese e s e e st eseeseeneeseeneeneeneeneensenennnans 7
Subject of “Use” Irrelevant in Equal OpportunitieS CONEXL.......cccvueiuerierierieieicieeeeeeeee e 7
Notification to Competing Candidates of a Use NOt REQUITEd........c.covvieiieiieiiiieieieeiee et 7
I 7= L0 0 S 7
The Demise of the “Zapple Doctrine,” or Quasi-Equal OppOrtUNIties..........cccoveeerrereennneesessreeeseseenees 7
REASONEADIE ACCESS. ...ttt ettt eeh e e et b et e b e e e he e e he e e Rt e e e Rt ea e e ebe s ebe s e Rt eee st e baneebe s eaenseneaes 8
Charges fOr REASONADIE ACCESS......ccuiiiiieieieesese ettt ettt et e e e eseess e s e st e s eseeseeseeneeneeneanean 8
How Much Time Must Be DeVOLed 10 “ACCESS™......ccoi ettt es 8
HOW MUCh ACCESS IS “REASONADIE™ ... ettt ne e nesae e e seneeseeenenes 9
ACCESS t0 NEWS PrOGIAMMING....c.ciivireieiiiteieiristes ettt ss et s s b et e st e s bt s s b e 9
NEWS AGJBCEINCIES ...c.eeuveieietetee et et e et e et e e e et e e et e s e s e st essess e s s e st e st e st eseesseneensessensensenseneensenseneeneennans 9
Program Length Political Commercials and Non-Standard Length SPOtS ........cccccevevieieieieiecsecieeeeseeieens 9
WWEEKENT ACCESS. ... euiitiaieteieitst ettt ettt h e s e st s e e b e e bt s e s e e e e st e R e e b e s e Rt e b e s e e R et e b e s eh e s e st n s e e eb e e ene s ene s 9
OFderiNg DEAUNNES. ..ottt bbbt s b st e e b bt s s s b et e e s b e e nnene e 10
Access for Non-Federal Candidates..........ccooeirerireereere et e e seese s e e neeneneen 10
BAIIOT ISSUES ...ttt a et b et e b e £ e Rt e e Rt e A et eb e e e R e s e Rt eEeRe e b e e eb e s eReee e Rt ee et eae e eae e enees 10
RATES ...ttt e e b e et e e e R e Rt e e e E e AR oA R e AR e AR e AR e Rt e R e e e e R e et e e e s et e e et e e e e e nneneen 10
Charges 10 CANQIALES .......ccueiuiiiiiieieiee ettt e et e st e seese e s e e st e st eseeseese et e st eneeneeneans 10
LOWESE UNIE CRAIGE. ... ettt ettt b et b et s bt s b bt ser bt s b nn e 11
Who Is Entitled to the LOWESt UNit CHAIGE?.......o et 11
Federal Candidate CertifiCaliONS. ... ..o ettt s b et ea e e e ene s 12
Why Is an Understanding of “Length,” and “Period,” and “Class” Important?..........ccccceceveveveeceeienceeseeennes 12
What IS the “Length Of SPOT2......cciiicr s ens 12
RTAT ] = U RS (T =Y oY RS RS 12
WhatiS @ “Class Of TIMIE 2ottt e e sa e e s se e eaesaesesaesessenessenensenseneneeneneen 12
Preemptible SPots as DiStINCE CIASSES.......ccviiieriiierieiereseee et e e e eeneens 13

Pillsbury Winthrop Shaw Pittman LLP pillsburylaw.com| 1



Advisory Communications

DefiNiNG ClasSeS Of TIME......ciiiiiiieieee ettt ettt et e e e e e e eneens 13

Special Candidate-Only Class Of TIME........ccoriiiircer e 13

Y0 [ O 11 1T - 14

ONEE RALE ISSUES......eieeeeeeieee ettt h et he st e ae e e st ebe e ebe e e he e e e Rt ee e R e ebeneeb e e eRe s ebeaseneee e st ebaneebe e eresenenen 14
NatioNal N LOCAI RALES .....c..iiieiieeeee ettt bt e et e et b et e b e e e be e e se e s et eae e eae s ene s 14
PACKAGE DBAIS.....ceeiiiiiieieie ettt e et e et e et e et et et e et e Rt e Rt et et et et e n e neeneeneenen 14
Package Spot Prices May Vary OVEE TIME........ccuoeerrireeririseeieise e sennns 15
Public Service ANNOUNCEMENTS (“PSAS”)....cc ittt 16
REDALES... ettt ae e Rt bRt R £ R e e Re £ oAt EeRe R e e eR e s eRe et e Rt e ee e eae e eae s ene s 16
UsSe Of ProdUCHON FACHITIES. ... couiieieeseeee ettt ettt a et ea e eae s ne s 16
Changing Rates During the Pre-Election PEriOd..........couiiiiiiiiiieieeieiee et 16
Rate Changes and Equal OpPOItUNITIES...........ciirriieerireieeirr e 17
LOWESE UNIE CHAIGE TIAPS. .. iveueuireereieiiressesesesesseseseiss s sess st st ss st se s ebe e e s b s e s b st st eb e s et s eb bt eesebe e e ns 17
Agency CommissSions 0N POlItICAI BUYS........ccuciiiiieiiicieieceseeeees e eneens 17

Bonus or “No Charge” Spots and DIiSCOUNtEA SPOLS........ccceuevierierierieicsieiee e 17

IMIBKE GOOAS ...ttt bbb et b et b et bt s bt s e st e et e b et e b e s e b e s e s e nn e enes 18
(@01 (0 F= 1 (=0 [ =N (= G- 1 (o 18
Do 0 TS UL (IR = L (= 1= 0 ST 18

L ST 11 .S STSRSRSSSSR 19
SPONSOrSNIP IAENTTICALION ... e e ese e e e s e s eseeseeseeseenseneeneeneenean 19
Stand BY YOUr Ad REQUITEBIMENTS .....oviieieiiieieieie ettt e e et e s e e e seeseeseeneeneeneeneans 20
TRIF-PAITY SPOTS.....iiuiiicieieieee ettt beebeeseebe e bt e beebeebe e bt abeebeebeeseebeebeebeebeabensensenseas 21
FCC Enforcement of BCRA REQUITEMENTS........cooiiiieiriieieeiriseeeeresr et 21
Material Provided By Candidate .........ccccoerueiierierierieiesieeseses ettt et a e e e e eneeneeneenes 21
Ordering Deadlines, Prepayment, and Credit.........ocooceeieieieieieieeiesieieieee e sae e aennens 21

(R ZEToTo ] 0| 1C=T=T o] o OSSOSO SO SRSt 22
Candidate Ad RECOITIKEEPING . ....ccuiiuiieieieierieierieiee ettt se et e e e e et e e e e e e et e st eseeseeseeseeseeseeseeneeneeneeseeneans 22
SPONSOFING OFGANIZATONS. ....c.eivieeiiiicieeirt ettt b et a bt s e b et e s b e s en e 23
Third Party Ad RECOMKEEPING.....c.viieiiieieieieietet ettt s e e e se e e e e e e ese e e eseeseesaeseeseeneeneeseenennean 23
INSpection and DOWNIOAAING.........ccuiiiiiieieieieeeeee et e e se e e e e e e e seeseeseeseeseeseeseeseeseeseeneensenen 24
Retention of Political File MAIEIIAIS..........ccoiiiieeceee e 25
LT g F= Ul Yoo (o | CT=T o] o OSSOSO 25
Recordkeeping ENFOMCEMENT .........c.ciiieieiir ettt 25
LO70] o o [T E] (o] o FUN OSSR 25
About Pillsbury Winthrop Shaw PitMan LLP............cuoricecseeees ettt ens 26

Pillsbury Winthrop Shaw Pittman LLP pillsburylaw.com| 2



Advisory Communications

Introduction

More than fifteen years after the adoption of the Bipartisan Campaign Reform Act (“BCRA”) of 2002,
popularly known as “McCain-Feingold,” Congress’s and the Federal Communications Commission’'s
interestin political broadcasting and political advertising practices remains undiminished. Broadcast
stations mustmeeta broad range of federal mandates, and musttherefore familiarize themselves with this
regulatory area, ensuring they have adequate policies and practicesin place and thatthey monitor
legislative, FCC, and Federal Election Commission developments for changesin the law.

Stations mustadoptand meticulously apply political broadcasting policies thatare consistent with the
Communications Actand the FCC’srules, including the all-importantrequirement that stations fully and
accurately disclose in writing their rates, classes of advertising, and sales practices to candidates. This
information should be provided to candidates and theiragents in a station’s Political Advertising Disclosure

Statement.

Many of the political broadcasting regulations are grounded in the “Reasonable Access,” “Equal
Opportunities,” and “LowestUnit Charge” provisions of the Communications Act. These elements of the
law ensure that broadcastfacilities are available to candidates for federal office, thatbroadcasters treat
competing candidates equally, and that stations provide candidates with the same rates offered to their
most-favored commercial advertisers during specified periods prior to an election. As a generalrule,
stations may not discriminate between candidates for the same office asto station use, the amountoftime

givenor sold, or in any other meaningful way.

These rules are enforced through fairly stringentrecordkeeping requirements, with a station’s political
advertising documentation required to be keptin its political file—a file thatis now available online to the
public as part of a station’s Public Inspection File. Political files mustcontain a station’s political
documentation for the pasttwo years. As of the publication of this Advisory, all TV political file documents
going back two years and mostradio political file documents going back two years are online. However,
the FCC allowed certain smaller, small market, and noncommercial radiostations alonger period of time to
move their pre-March 1, 2018 political documents online. Forthese stations, their political files are not
required to be completely online until March 1,2020.

Because of the transition to online political files, broadcasters mustbe even more diligentto ensure that all
political documents are timely created and uploaded. The pastfew years have seen an uptickin political
complaints from watchdog organizations which now have convenientaround-the-clock access to stations’
political files. Unfortunately, many of those who have suddenly gained ready access to stations’ political
files do not understand the political rules and may allege thata station’s political file is missing required
information when the politicalfile isin factcomplete. Itis therefore importantfor stationsto understand
their obligations so they are able to quickly respond to such allegations before they generate formal FCC
complaints. Evenwhere the station is completely in the right, responding to FCC complaints and
investigations can be expensive, and diverts the attention of station staff from operatingthe station and

serving the public.

While this Advisory outlines the political broadcasting rulesin general terms, application of the rules can be
quite fact-specific and there are many additional aspects of the rulestoo numerous to address within this
Advisory. Accordingly, stations should contactlegal counsel with specific questions or problems they
encounter.
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Political Broadcasting Overview

Two basic concepts are fundamental to an understanding of the federal laws, rules, and policies governing
political broadcasting. These are the concepts of a “legally qualified candidate” and the “use” of a
broadcastfacility.

Those seeking the benefits afforded to candidates by the political broadcasting rules must prove thatthey
arein factlegally qualified candidates. Adetermination of whetherand when a candidate has madethat

showing is a matter of the good faith judgment of the station, applying the rules setforth below.

“Legally Qualified Candidate”

To be a legally qualified candidate for FCC purposes, a person must:

1. have publiclyannounced thatthey are a candidate;

2. meetthe qualifications prescribed by the applicable laws for the office being sought; and

3. meetadditional requirements, which vary depending on the office soughtand the type of election.
These additional requirements are:
For Primary, General, or Special Elections. A person seeking election to any office, ornomination to any
office otherthan Presidentor Vice Presidentof the United States, by means of a primary, general or
special election, in addition to (1) and (2) above, mustmeetthe following additional criteria as to each state
in which “legally qualified” status is sought. Specifically, the individual:

a. musthave qualified fora place on the ballot; or

b. (i) musthave publicly committed to seeking election by the write-in method; and

(i) must be eligible under applicable law to be voted for by sticker, write-in, or other method in that
state; and

(iii) mustmake a substantial showing thatthey are a bona fide candidate for nomination or office.

For Non-Presidential Conventions or Caucuses. Aperson seeking nomination to any public office, except
Presidentor Vice President, by means of a convention, caucus, or similar procedure must, in addition to
(1) and (2) above, also make a substantial showing thatthey are a bona fide candidate for the office
sought. No person seeking such anomination is considered a legally qualified candidate for nomination by
a convention, caucus, or similar procedure prior to 90 days before the beginning of the convention or
caucus.

For Persons Seeking Nomination for Presidentor Vice President. A person seeking nomination for these
national offices must, in addition to (1) and (2) above:

(a) showthatthey, or proposed delegates on their behalf, have qualified for the primary or
presidential preference ballotin the relevant state; or

(b) make a substantial showing of bona fide candidacy for nomination in the relevant state.
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Any candidate for Presidentor Vice Presidentwho meets these qualificationsin ten statesis considered to
then be legally qualifiedin all states.

The Concept of “Use”

Under presentlaw, any positive broadcastof a candidate’s identified oridentifiable voice or picture,
whether authorized or not, constitutes a political “use” of a station. Understanding a “use”isimportant, as
mostof the political broadcasting rules are triggered when a “use” isinvolved.

As there can be a “use” even if a candidate has notauthorized an on-air appearance, Equal Opportunities
issues and other problems may occur even when the broadcasts are involuntary and notauthorized by the
candidate. Appearances of a candidate in old movies or TV shows may be considered “uses.” However,
an ad attacking a candidate, even ifitcontains the candidate’s voice or picture, is not considered a “use”
by the candidate being attacked because itis not a “positive” broadcast. Also, a candidate’s appearance
in contentmay be so short in duration thatit is considered de minimis and therefore nota “use” under the
“fleeting use” exception.

Stations mustalso be careful aboutemployeesthatbecome candidates. Anon-airappearance by an
employee whois also a candidate for public office is a use and could trigger free airtime for opposing
candidates underthe Equal Opportunities doctrine discussedbelow.

Exemptions. The presence of a candidate’s voice or picture in four kinds of programming never
constitutes a use:

1. bonafide newscasts, including specialized news shows such as “Entertainment Tonight;”

2. bonafide newsinterviews,including guestinterviews on audience participation/call-in shows (the
Commission has even found television and radio talk programs—including, for example, Oprah
and Howard Stern—which sometimes feature newsworthy guests to be bona fide news interview
programsaslong asthe hostcontrolsthe interview process);

3. bonafide news documentaries, where the candidate’s appearance is only incidental to the
subject; and

4. on-the-spotcoverage of bona fide news events.

These four classes of contentare not uses. The distinction isimportantbecause a broadcaster may not
censora use by a candidate. Note, however, that this exception applies only to candidates who are the
subjectof a report, interview, or other coverage. If the station employee who reads the news, conducts the
interview, or otherwise appearsis a candidate, the appearance is notexemptand will be considered a use.

Prior Review

A station may askto review a political spotin advance to ensure that it constitutes a “use” by the
candidate, thatit contains the necessary sponsorship identification, and thatthe broadcastwill stay within
the agreed length. When asking for a tape or scriptforadvance review, a station mustinform the
candidate thatthe station is prohibited from censoring the material. However, if the spotdoes not contain
the proper sponsorship identification, the station mustinform the candidate and ask the candidate to
remedy the problem, or should offer to fix the problem for the candidate. If the candidate refusesto fixthe
spot, the station may not pull the spot but mustfix the spotitself, including, if necessary, covering the
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spot's content with the ID tag in orderto stay withinthe purchased ad time. A candidate may be charged
the station’s normal production rates for the cost of correcting a sponsorship identification.

Censorship of a“Use”

A station may noteditor censorthe contentof a candidate’s “use” message. Evenif the adis of poor
guality, contains an outrageous message, is partof a “smear” campaign, oris a “negative ad,” it mustbe
run as submitted. Because stations may noteditout defamatory materialin a “use,” the courts have held

that stations are immune from civil liability for statements made in a “use.”

Nonetheless, the FCC's staff hasindicated thatif the contentof a “use” violates another federal statute,
such as a message thatis legally obscene, the station may censor that use. This situation should arise
rarely, if ever. The Commission has notmade clearwhata station may do about spots containing
disturbing, indecent, or profane—but notobscene—material. In 1996, a federal appeals courtreversed an
FCC ruling thatwould have allowed broadcasters to “channel” political spots containing depictions of
aborted fetusesto timesin which children are notin the audience.

Refusing to accept acandidate spot based on its content is an invitation to a complaint and an FCC
investigation. Therefore, stations should consult counsel before editing or censoring any “use,”
and before airing disclaimers in connection with such spots.

A station may censor political broadcasts thatdo not qualify as a “use,” including broadcasts by supporters
or opponents of legally qualified candidates. Because stations have the power of censorship in these
circumstances, they are notimmune from liability for libelous or slanderous statements contained in such
spots. Thus, stations need to carefully review the contentof third-party ads and should requestsupporting
datafor any claims made in the spot, especially where the accuracy of the contentis being challenged.
Where questionable allegations are madein a spot, especially allegations thatcould be deemed
defamatory, the station should decline the spotor contact counsel to determine whether the spotcan be
aired withoutcreating liability for the station.

Equal Opportunities

When a legally qualified candidate for public office “uses” a station, that use will trigger Equal Opportunities
rights, sometimes inexactly referred to as “equal time.” Equal Opportunities requires thateach opposing
candidate be permitted an equal opportunity to either buy time at the same rates paid by the firstcandidate
if the firstcandidate boughttime, orto receive free time if the first candidate received free time. The Equal
Opportunities requirementapplies whether the candidate is running for federal, state, or local office.
Contrary to a common misperception, Equal Opportunities rights do notarise only during the pre-election
“lowestunitcharge” periods (discussed below). They apply at any time that a legally qualified candidate
“uses” a station.

Time for Making a Demand

Candidates entitled to Equal Opportunities rights mustmaketheir demand for airtime within seven days of
the prior “use” by the competing candidate. After seven days, the Equal Opportunities rightasto that use
expires, though subsequentuses may trigger further Equal Opportunities treatment. This “seven-day rule”
protects stations from unreasonable demands by candidates hoping to quietly accumulate Equal
Opportunities claims over the course of acampaign and then demanding to use all of them in the lastfew
weeks leading up to the election.
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Similarly, Equal Opportunities responses cannotbe “daisy-chained.” Suppose candidates A, B, and C all
are legally qualified candidates for the same office. Candidate A broadcastsa use,and B makesatimely
Equal Opportunitiesrequestin response. C doesnot make atimely requestbased on A'suse. C may not
then demand Equal Opportunities rights seven days after B's responsive use. C mustmake a demand
within seven days of the firstprior use to be entitled to Equal Opportunitiesrights. In this example, the first
prioruse was A’s use.

What Qualifies as “Equal”?

Equal Opportunities treatmentdoes notmean precisely the same amountof time and time period, but
rather a “comparable”time and time period. The audience share mustbe comparable. To avoid
controversy, a station should consider providing an audience thatis demographically similar to that of the
prioruse. Also, if a station allows one candidate to use its facilities (e.g., using the station’s production
studio), the station mustdo the same forthatcandidate’s opponents, if requested.

Subject of “Use” Irrelevant in Equal Opportunities Context

Candidates appearingpursuantto an Equal Opportunitiesrequest may use the airtime as they see fit and
are not required to discuss their candidacy. Thisis an application of the no-censorship provision. An
advertisementin which the candidate appears butwhich does notinvolve the candidate’s campaign, e.qg.,
one forthe candidate’s car dealership, is still a “use.”

Notification to Competing Candidates of a Use Not Required

A station has no obligation to notify opposing candidates when a use has occurred. The onusis on the
candidates to monitor stations and to check stations’ political files to determine whether a rightto Equal
Opportunities treatmentexists. There is also no duty to notify a candidate aboutrequests fortime by an

opponent. However, if the station does notify one candidate aboutan opponent’s “use,” the station must
notify all candidates for that elective position.

Limitations

Remember, the Equal Opportunities provision applies only to uses. If no use hasoccurred, then there is
no rightto Equal Opportunities treatment. Acommon question regarding Equal Opportunities rights is how
to handle a candidate’s appearance on a station before that candidate has become “legally qualified.” If the
candidate has notyet completed the steps necessary to become alegally qualified candidate, their
appearance does notconstitute a use and Equal Opportunities rights are not triggered.

The Demise of the “Zapple Doctrine,” or Quasi-Equal Opportunities

Under the “Zapple Doctrine” adopted by the FCC in 1970, if a station sold time during a campaign to
supporters of a legally qualified candidate (such as political action committees or spokespersons) urging
their candidate’s election, discussing campaign issues, or criticizing a competing candidate on the air, the
station had to afford comparable time to opposing candidates’ supporters or spokespersons where such

time wasrequested.

While the “Zapple Doctrine” operated very much like Equal Opportunities does for candidates, its
underpinnings were in the Fairness Doctrine, which was abolished by the FCC in 1987 because of
constitutional concerns. Afteryears of uncertainty asto whetherthe FCC believed the Zapple Doctrine
survived the demise of the Fairness Doctrine, the FCC finally answered thatquestion in May of 2014. In a
pair of decisions released thatmonth involving Zapple-based license renewal challenges, the Media
Bureau ruled that“[g]iven the fact that the Zapple Doctrine was based on an interpretation of the fairness
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doctrine, which has no current legal effect, we conclude thatthe Zapple Doctrine similarly has no current
legal effect.”

As a result, if a station is approached by a party insisting on being given airtime based uponits Zapple
rights, the station should be aware thatit is under no obligation to provide such airtime, as the Zapple
Doctrine isdead.

Reasonable Access

The Communications Actrequires commercial stations to provide “legally qualified” candidates for federal
elective office Reasonable Access to “reasonable amounts of time” to promote their candidacies. A
station’s license may be revoked for “willful or repeated failure to allow ‘reasonable’ access or to permit
purchase of reasonable amounts of time for the use of a broadcasting station by a legally qualified

candidate for federal elective office on behalf of his candidacy.”

This rightof Reasonable Access applies only to candidates for federal elective office. It doesnot applyto
state or local candidates. Reasonable accessis apersonal privilege thatapplies only to federal
candidates;itdoes not apply to their spokespersons or any other entities. A station does not have to
provide airtime to a political action committee, a political party which is notacting directly on behalf of a
candidate, a corporation, union, orto any other non-candidate advertiser—even if their message deals with
a federal election.

Thus, while a station may notdecline to accept advertising for afederal race, itmay pick and choose the
state and local elections for which itwill acceptcandidate advertising. Forexample,itmay choose to
acceptadvertising from candidates running for Governor, State Senate, and Mayor, but decline to accept
advertising from candidates runningfor the State House of Representatives or a city council office. Once a
station accepts advertising for any candidate in alocal or state race, however, it mustacceptadvertising
from all candidates in thatrace.

In orderto qualify for Reasonable Access, the legally qualified candidate’s requestmustinvolve a “use,”
i.e., the appearance of the identified voice orimage of the candidate. The Reasonable Access
requirementbegins once a candidate becomes legally qualified. Itis not limited to the 45 days before a
primary or 60 days before a general election, the time period during which the lowestunitcharge applies

(discussed below).

Charges for Reasonable Access

The Reasonable Accessrequirementdoes notrequire commercial stations to make free time available to
federal candidates, butmerely to sell airtime to those candidates.

How Much Time Must Be Devotedto “Access”?

Reasonable Access does notgive a candidate the rightto place ad contentduring or adjacentto any
particular programming. Nor musta station make all of its advertising time available to a candidate, or
make so much time availableto one or more candidates thatthe station is forced to preemptan excessive

amount of other content.

However, a station should never setlimits in advance on how much orwhattype of time it will make
available to federal candidates. Eachrequestforaccess by a federal candidate mustbe evaluated

individually. Inresponding to a candidate’s requestfortime, a station should weigh the following factors:
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1. theindividual needs of the candidate, as expressed by the candidate;
2. the amountoftime previously provided to the candidate;
3. the potential disruption of regular programming;

4. the number of other candidates likely to invoke Equal Opportunities rights if the broadcaster grants
the request;and

5. thetiming of the request.

How Much Access Is “Reasonable”?

If a complaintfiled with the FCC charges a station with a Reasonable Access violation, the station will have
the burden of proving thatit gave due consideration to all of these factors. For that reason,the FCC’s
political advertising staff has warned that stations should notset a blanketpolicy in advance asto how
much Reasonable Access they will allow. A station’s Political Disclosure Statementor rate card should not
restrict federal candidates to a certain number of spots per daypartor perweek. Instead, stations must
weigh eachrequeston the meritsatthe time itis made, and negotiate and discuss with the candidate or
theirrepresentative the candidate’s needs and the station’s circumstances. Similarly, a station may not

rejecta Reasonable Accessrequest (or Equal Opportunities request) because the station is “sold out.”

Accessto News Programming

Candidates have no rightof access to news programming; thisis an exception to the general Reasonable
Access requirement. Stations may refuse to sell political advertising in all news programming, during
some news programs, or during any portion of a specific news program.

News Adjacencies

Stations may establish a separate “news adjacency” class of time, so long as the charge for such spots
does not exceed the lowestunit rate for spots run during the newscast. This cap on the price of the “news
adjacency” class applies onlywhen (1) the political spots are sold as part of a separate “news adjacency”
classin which placementadjacentto the newscastis guaranteed; and (2) candidate advertising is banned
from news programming.

Program Length Political Commercials and Non-Standard Length Spots

Requests for non-standard-length spots by federal candidates mustbe evaluated under the same criteria
as all otherrequests for Reasonable Access. Stations may not flatly refuse to make available non-
standard programming lengths or commercial lengths, even if such non-standard lengths have never been
programmed on or sold by the station. The rates to be charged for program-length time, if nototherwise
sold by the station, may take into accountlost revenue, including any diminution of revenue due to lost
ratingsinimmediately following programs.

Weekend Access

Stations that have provided weekend access to any commercial advertiser within the twelve months
preceding the pre-election period must provide access to federal candidates the weekend before the
election. However, stations need only offer candidates the kinds of weekend services thatpreviously have
been made available to commercial advertisers. Thus,if a station has provided weekend access only for
deleting copy or canceling spots, as opposed to selling and scheduling new spots, the stationis only
required to provide the same pre-election weekend services to federal candidates. However, evenif a
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station has not been open on the weekend in the year priorto the election, the station muststill give
candidates accessto station personnel over the last weekend preceding an electionin orderto allow

candidates to effectively make use of their Equal Opportunities rights.

Ordering Deadlines

Stations may hold candidates to the same ordering deadlines thatare applied to commercial advertisers as
long as the application of such deadlines does notinterfere with a candidate’s Reasonable Access or
Equal Opportunities rights. When a federal candidate requests access or when any candidate makes a
valid Equal Opportunities demand, ordering deadlines and other matters of procedure shouldbe waived as
necessary to ensure thatReasonable Access and Equal Opportunities rights are afforded in atimely
manner. These obligations are particularlyimportantin the daysimmediately preceding an election.

Access for Non-Federal Candidates

While a station is not required to provide Reasonable Access to non-federal candidates, itwould be unwise
to completelyignore state and local elections. The Commission has interpreted a station’s broad public
interestobligations to include being responsive to the needs and interests of the station’s community,
which involves providing some coverage of local and state elections. A station whose programming fails to
even acknowledge importantelections may be accused atrenewal time of failing to meetits community’s
needs. Remember, though, thatif a station allows one non-federal candidate a “use,” the station must
provide Equal Opportunities rights to thatcandidate’s legally qualified opponents for the same office.
Furthermore, once accessis granted to a state or local candidate, all other political rules, such as lowest
unitcharge, non-discrimination, and no censorship, apply to all candidate spots for that election.

Note, however, thatif a station elects to sell ad time to candidates for a state orlocal office, the station
may restrict such adsto particular dayparts and may place upfrontrestrictions on how many spots such
candidates may buy within thatdaypart. This is in contrast to federal candidates who musthave accessto
all classes and dayparts offered by a station (except news) and with whom a station mustengage in a
reasoned discussion of how much time such a candidate may buy. Once a station sells spotsto one state
or local candidate for a particular office, the station mustmake available the same opportunities for all
candidates for that same office—butraces for other state and local offices may be treated differently.

Ballot Issues

Under currentlaw, a station is not required to accept any demand for airtime to promote competingsides
of ballotissues. If a station does acceptadvertising regarding ballotissues, lowestunitcharge does not
apply, and a station can choose to acceptadvertising from supporters of only one side of anissue. Also
be aware thatthe protection againstdefamation suits afforded stations in connection with the broadcast of
candidate “uses” does notapply to non-candidate spots, such as ballotissue advertising, so stations
should pre-screen all issue advertising to ensure airing such spots will notexpose them to defamation
liability.

Rates

Charges to Candidates

Legally qualified candidates are always entitled to ad rates comparable to what other advertisers pay so
long as the “use” to be aired is in connection with their campaign. Candidates placing ads outside of the
“LUC Window” (see below) are entitled to receive volume discounts on the same basis as commercial
advertisers purchasing the same amountof advertising. A station may never discriminate againsta
candidate or charge him or her more than whatthe station would charge any other advertiser for any of the
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station’s services, including airtime. Servicesthe station makes available to commercial advertisers must
be made available to candidates on the same terms.

Lowest Unit Charge

For “uses” broadcastwithin the 45 days before a primary or primary runoff election or within the 60 days
before ageneral election (the “LUC Window"), a station may charge candidates no more than its “lowest
unitcharge” forthe same class (rate category) of advertisement, the same length of spot, and the same

time period (daypartor program). “Lowestunitcharge”is also often referred to as “lowestunit rate.” If a

station sells spots on election day, those spots mustalso be sold at the lowestunit rate.

During the LUC Window, a station may charge a candidate no more than it chargesits mostfavored
advertiser fora spot that is of the same class, length, and time period. If the station’slowestunitcharge is
commissionableto an agency, the station mustsell to candidates who buy directat a rate equal to what
the station would netfrom the agency buy.

Within the LUC Window, candidates mustalso receive the benefitof any volumediscounts a station has
provided to its other advertisers even if the candidate purchases only one spot. Thus, if a station charges
its most-favored advertiser $20 for a single one-minute spotor $150 for 10 of those spots ($15 per spot),
the station may charge a candidate only $15 for such a spot even if the candidate buys justone spot. In

this example, $15 would be the lowestunitcharge for that particular type of spot.

In general, any station practice that enhances the value of advertising spots mustbe disclosed to
candidates,and mustbe made available to them. These include, butare not limited to, discountprivileges
that affectthe value of the advertising such as bonus spots, time-sensitive make goods, preemption
priorities, and other factors that enhance the value of the advertisement. Underthe FCC’srules,ifa
station has provided any commercial advertiser with even a single time-sensitive make good for the same
class of spotduring the preceding year, the station mustbe readyto provide time-sensitive make goods for
allfederal, state, and local candidates purchasing thattype of spot.

Who Is Entitled to the Lowest Unit Charge?

Only “uses” by legally qualified candidates for public office (federal, state or local) are entitled to the lowest
unitcharge. Candidates mustappear personally in the spotby voice orimage, and the appearance must
be in connection with their campaign. If the owner of the general store runs for sheriff, thatperson is not
entitled to the lowestunitcharge for spots promoting the store’s weekly specials. However, a candidate’s
appearance in a business advertisementwould trigger Equal Opportunities rights for opposing candidates,
and, if within the LUC Window, require the lowestunitcharge forthe opponentrequesting Equal
Opportunities treatment. Outside the LUC Window, a candidate making a valid Equal Opportunities claim
in response to a competitor's spots will be entitled to the same rate the competitor paid.

Only candidates and their authorized campaign committees are entitled to the lowestunitrate. In recent
years, political parties have soughtto skirt federal campaign finance restrictions through “soft money”
advertisements—i.e., spots which depictand supporta specific candidate, butwhich are purchased by the
party rather than by the candidate orthe candidate’s authorized committee. Many of these types of
advertisements are “independent expenditures” under FEC Rules. The FCC staff has stated that such
spots are entitled to the lowestunitrate only if they are authorized by a federal candidate. As a practical
matter, however, such advertisements will rarely, if ever, be authorized by a federal candidate. Such
authorization would resultin the advertisementlosing its “independent expenditure” status under FEC
Rules. Corporations and unions purchasing independentads to supportor oppose a candidate are NOT

entitled to the lowestunitcharge.
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Federal Candidate Certifications

As discussed below in connection with the various requirements of BCRA, in order to qualify for the lowest
unitcharge, federal candidates mustprovide stations with a “stand by your ad” certificate certified by the
candidate or the candidate’s authorized committee. This certification muststate that the candidate will not
make any directreference to an opposing candidate in the advertising unless, in the case of television,
there is a clearly identifiable image of the candidate atthe end of the spot, and a clearly readable printed
statementthat the spot was authorized by the candidate and paid for by the candidate or the candidate’s
authorized committee. Inthe case of radio, the voice of the candidate identifyinghimself or herself must
be reasonably identifiable, identify the office sought, and make the statementthatthe candidate approved
the spot. A federal candidate who does notprovide the station with such a certification is notentitled to the
lowestunitcharge forthe remainder of that LUC Window.

Why Is an Understanding of “Length,” and “Period,” and “Class” Important?

During the LUC Window, a station may charge alegally qualified candidate no more than the lowestrate
charged any other advertiser—commercial or candidate—for the same length of spot, the sametime
period inwhichitis airing,and the same class (rate category) of advertisement. These three
categories—length, period, and class—mustbe well understood to permita determination of whether a
candidate has been given the lowestunitrate fora spot. In fact, two spotsthat run adjacentto each other
in the same program break may have entirely differentlowestunitrates because they differin length,
period, or class.

What Is the “Length of Spot”?

“Length of Spot”refersto the time occupied by the spot, such as a 60 second, 30 second, 15 second, or
10 second spot. It also refersto non-traditional spotlengths, including program-length commercials. In
determining a station’s lowestunitrate for a spot, only spots of the same length as the candidate ad being
purchased are considered. The rate fora 30 second spotis irrelevantto the lowestunitrate calculation for
a candidate’s 60 second spot. Thisis true even where a station bases all of its rates off of the rate for a
particular spotlength, such as a 30 second spot (e.g., a 15 second spotis 60% of the rate of a 30 second
spot, a 60 second spotis 190% of the rate of a 30 second spot, etc.).

What Is the “Period” ?

“Period” refersto the time period in which the spot is placed. Depending on how a spotwas sold, it can
referto a particular spotbreak or placementwithin any breakin a particular program. Itcould also refer to
placementwithin a specific daypart, such as “drive time” or from 9:00 a.m.to 11:00 a.m. The key is once
againto compare time periods on an apples-to-apples basis. If a station assigns two spots to run nextto
each other, one a fixed position 30 second spotguaranteed to run in the second breakin the program that
runs from 8:00 p.m.to 9:00 p.m.on Wednesday night, the otherrunning as a rotator that is permitted to air
anytime between 7:00 p.m.and 11:00 p.m. on weekdays and subjectto preemption, the spots are of
differentclasses and have differentlowestunitrates.

What is a“Class of Time”?

“Class”refersto rate categories such as fixed position non-preemptible, preemptible, highly preemptible,
and run-of-schedule (“ROS”). A station’s lowestunitcharge for fixed position non-preemptible spots will
typically be higherthan the lowestunitcharge for preemptible spots (since fixed spots are guaranteed to
air), even if both spots are of the same length and end up airing during the same time period.
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Preemptible Spots as Distinct Classes

At one time, the FCC held that all preemptible spots mustbe treated as a single class (assuming they are
of equal length and daypart). This meantthata candidate who had paid more fora preemptible spotthat
had a better chance of airing was entitled to a rebate if any lower-priced preemptible spotaired in the
sametime period. Thisremainsthe case for stations that sell preemptible time solely by the “auction”
method (i.e.,where any advertiser can preemptanother by paying a higherrate). Since all “auction” spots
of a particular length and daypart are distinguished only by price, they are considered by the FCC to be in
the same class, and a rebate mustbe issued to the advertiser whenever a lower-priced preemptible spot
airsin the same time period as the advertiser’s spot.

Stations that do not sell ad time on an “auction” basis, however, are allowed by the FCC to treat each
meaningfully differentlevel of preemptibility as a distinctclass of time. In such a case, all classes of
preemptible time mustbe disclosedand made available to candidates. Candidates mustalso be told the
likelihood of each class airing. Station sales personnel may notclaim thata class of preemptible timeis
highly unlikely to air when experience indicates otherwise.

Defining Classes of Time

Stations have broad discretion in designating different classes of time for lowest unitcharge purposes.
Nevertheless, those classes mustbe distinguished on the basis of real differences, rather than simply on
price or the identity of the advertiser. For example, a station may notcreate a special, premium-priced
class of time thatis sold onlyto candidates. Adistinctclass will be recognized only when a higherad rate
buys some demonstrable benefit, such as a lower risk of preemption or more favorable make-good
privileges. Stationswith enough spotvolume to define separate levels of preemptibility may find it
worthwhile to do so to help reduce the need to issue rebates. If the station sells spots at differentrates
within a single class of preemptible time, candidates will be entitled to a rebate only if a preemptible spot of
the same class airsin the sametime period ata lower rate than the candidate paid. In contrast, a station
airing spots via the “auction” method mustissue a rebate to the candidate if any preemptible spotclears
during the same time period ata lower rate.

Utilizing multiple classes of preemptible time will work only when the station scrupulously adheres to the
requirements for each class of time. Candidates are allowed to challengethe bona fides of a station’s
class structure by filing a complaintwith the FCC. The criteriathe FCC uses to determine whetherthe
classdistinctions are reasonable include, butare notlimited to: (a) whether the same classes are used
year-round orjustduring campaignseason; (b) whether the station has applied the criteria to all
advertisers consistently and fairly; (c) whether the station has adequately disclosed and explained the
various classesto candidates; and (d) whether the candidate received the appropriate lowestunitcharge

forthe class of time purchased.

Special Candidate-Only Class of Time

While establishing multiple classes of preemptible time can help reduce the size and number of candidate
rebates, it can be complexfor smaller stations to track and implementsuch a system. Some stations seek
to eliminate the complexities and rebates created by having numerous classes of preemptible time by
establishing a special candidate-only class of non-preemptible time. This may be done only if the special
classis sold below the prevailing rate for preemptible time. Of course, evenif a station adoptsa
candidate-only class of non-preemptible time, itmay notrefuse to sell other classes of time to candidates.

It muststill disclose and sell all commercially available classes of time to candidates.
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Sold Out Time

When a station sells advertising strictly on an “auction” basis, in which one advertiser may preempt
another simply by paying a higher price, the station can never be “sold out.” It would be a violation of the
FCC’spolitical time rulesin such cases to tell candidates thatpreemptible time is sold outand that only
fixedtimeisavailable. Asdiscussed above, the difficulty stations face in this situation is that they mustsell
the candidate the spotat the prevailing “auction” rate—giving the candidate the bestshotat clearing—and
then rebate the difference between the rate paid and the lowest-priced preemptible spotthatactually

cleared during the same daypart.

This burdenislessened when a station sells spots with differentlevels of preemptibility. When more than
one level of preemptibility is offered, candidates choose their rates based on the level of preemption
protection desired. Inthis scenario, a station can be “sold out” of certain classes of preemptible time; if so
many spots have been sold in Preemptible Class 2 thatno spotsin Preemptible Class 1 will air,then Class
1is “sold out.” If a candidate wants a chance of their spot airing, they mustbuy the more expensive Class
2. The FCC has, however, repeatedly stressed thata station may not steer a candidate to higher-priced
fixed time by claiming thatpreemptible time is “sold out” if a commercial advertiser in that same situation
would be given the chance to pay aslightly increased preemptible rate in order for their spot to air.

Other Rate Issues

National and Local Rates

“National” and “local” rates are notdifferentclasses of time for lowestunitcharge purposes. Thus,ifa
station’s card rates (or its actual rates) are differentfor national and local buys, qualified candidates are
entitled to the lowestrate regardless of whether the buyis made nationally orlocally. A station may not
charge “national” rates to candidates for national offices if local rates would yield a lower lowest unit
charge.

Package Deals

A station may nottreat package deals as separate classes of time for lowestunitcharge purposes.
Instead, stations must assign arate to each spot within a given package. These rates are then
compared to otherrates for the classes of spots contained in the package to determine if the rates, as
allocated, affectthe lowestunitrate for each class of time. Thus, package plansthatinclude multiple
dayparts can end up setting the lowestunitrate for candidate purchases of individual dayparts.

However,the prices listed on ad contracts need not control the lowest unit rate. Stationsare freeto
allocate the individual rates in packages in any reasonable way on “internal” documentation, so long as the
total cost of the spots does notexceed the total package price. Some price mustbe assigned to each
spot, including bonus spots.

If a station decidesto allocate the rates differently from the contractfor lowestunitrate purposes, it must
document the allocation at the time the packageis sold. The allocation can be noted on the face of
the contractor invoice orin a separate internal documentthatis prepared contemporaneously with the
contract. The internaldocumentneed notbe placed inthe political file,nor mustit be provided to the
advertiser, butit mustbe signed and dated by a station representative and made available to the FCC
uponrequest. The documentwill also be subjectto discovery if a complaintisfiled. The rate recorded on
the internal documentation is the rate that controls for lowestunitrate purposes.
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Package Spot Prices May Vary Over Time

One of the variables stations may use in their internal package plan allocations istime, meaning the week,
month, oreven seasonin whichthe spotruns. Long-term contracts canbe written up and billed to
provide even cash flow throughout their terms,while internal documentation can assign higher
values to spots that run during weeks or months of higher audience or demand, provided that the
assigned values are reasonable and justified by outside factors and are not merely an attemptto
raiserates during political periods. Particularlyin situationsin which periods of higher audience or
demand coincide with the pre-election period, itisimportantfor stations to anticipate such changes when
long-term contracts are sold, to allocate the prices accordingly, and to documenttheir rates when the
contract is entered into and notlater. This procedure can help stations avoid being forced to sell political
advertising in September atwhatis effectively the lowestunitrate for January.

Treatmentof package plans requires extreme care in the way custom packages are sold and scheduled.
Unrealistically low ratesin less desirable dayparts or programs thatare sold as part of a package to secure
price integrity in dayparts or programs of higher demand, or to dress up and close deals, can set the
lowestunitcharge forthat daypart. Similarly, discounted prime time spots thatare tied to purchases of
higher-priced spotsin less desirable dayparts can seta station’s lowestunitcharge for prime time
purchases by candidates. For spot packages containing different classes of spots that are sold at a flat
package rate, a station mustmake an allocation of the package costamong the spotsincluded.

Otherwise, the Commissionmightdetermine the station’s lowestunitcharge by simply dividing the number
of spots into the total cost, with no consideration given to the relative values of differentclasses ortime
periods.

Because of this policy, sales contracts must be written with extreme care to avoid unrealistically low
rates in each daypart, particularly intime periods of lower demand or broad rotations, where bargain-
priced spots are often placed. Stations should take care to place realistic prices on all spots sold ina
package. Stations maywishto put any unrealistically low units thatare tied to higher priced spots
exclusively in the class with the lowestlevel of preemption protection, orin classes with the broadest
flexibility as to spot placement.

IMPORTANT NOTICE: If astation has any long-term package contracts currently on the books, the
station should immediately review those contracts to determine the values of the spots within the
packages and their impacton the station’s lowest unit rate. If the prices listed on the face of the
contracts do not reflectthe real value of the spots, or if no allocation atall is set out among
different classes of spots within the package, please contact counsel to discuss the allocation of

the package spot values.

Non-cash merchandising and promotional incentives need notbe offered to candidates if (1) they are of
minimal value (coffeemugs, tee shirts, etc.) or (2) if they may reasonably imply somerelationshipbetween
the candidate and the advertiser (such as jointbumper stickers). Any othernnon-cash promotional
incentives mustbe made available to candidate advertisers on the same basis asthey are offered to
commercial advertisers.

On-airbillboard liners and program sponsorship liners need notbe offered to candidates. Billboards less
than ten secondsinlength are recognized as being too short to permitthe required sponsorship
identification, and program sponsorships imply a relationshipbetween the station and the candidate. Such
on-airidentifications (“mentions” or “liners”) of commercial advertisers need notbe included in lowest unit
rate calculations.
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Public Service Announcements (“PSAs”)

Stations that give or sell PSAs at discounted prices to nonprofitentities in connection with the purchase of
normal advertising need notgive or sell PSAs to candidates, and such free or discounted PSAs may be
excluded from the lowestunitcharge calculation. However, paid PSAs purchased by commercial
advertisers mustbe treated as “bonus” spotsin making lowestunitcharge calculations. As with package
plans, a station may allocate the price of commercial schedules thatinclude PSAs using the same
procedure used for package plans. PSAswhich are notassociated with a commercial contractdo not

affectlowestunitcharge.

Trade-outs, perinquiry, noncommercial sustaining announcements (‘NCSA”) or PEP announcements, and
network spots do not affecta station’s lowest unitcharge.

Rebates

Stations mustconduct periodic audits to determine whetherrebates are due and mustmake every effortto
provide rebates before the election. Rebates mustbe made more expeditiously as the election
approaches.

Use of Production Facilities

Lowestunitcharge appliesonlyto the sale of broadcasttime. If a candidate also wishesto use production
facilities, they may be charged normal commercial advertiser rates for doing so.

Changing Rates During the Pre-Election Period

Stations may increase their lowestunitcharges during the pre-election period as a part of a general rate
increase when justified by seasonality orimproved ratings. If the ratings fora program improve, ad ratesin
that show, including the lowestunitcharge, may increase. Candidates buying spots to run before the rate
increase getthe rate in effectat the time of purchase, and those purchasing time to run after the increase
pay the higherrate. If spots sold to run before the rate increase clear after the rate increase, they will
continue to set the lowestunit charge for programs in which they clear.

A station’slowestunitrates may change during the political window if the station is selling on a demand or
“auction” basis, if the station takes into accountratings changesin its prices, or when a pre-existing
contract which established the lowest unitcharge expires during the window. Itis importantto remember
that the price is set by when a spot runs, not necessarily whenitwas sold. This meansthatthe lowestunit
charge forspotsto be run in a particularweek s set by the lowestprice paid by an advertiser for a spot of
that same class run during that week, even if the purchase of new spots by an advertiser atthe time the
spot runswould be at a higher price.

Obviously, a station may reduce its rates during the pre-election period, too. However, a candidate who
has purchased along-term contractatthe higher rate will be entitled to a rate adjustmentfor any spots run
afterthe rate decrease. If a station anticipatesthat a rate increase will occur during the pre-election
period,itis notrequired to lock the station into a pre-increase lowestunitcharge by selling along-term
contract to a candidate with arate fixed atthe pre-increase rate. Instead, the contractmay indicate that
the rate charged will notexceed the lowestunitcharge on the date being contracted for. Of course,if a
station sells a long-term contractto a commercial clientthatwould effectively establish the lowest unit
charge through all or part of the pre-election period, the station mustsell a similar contractto a candidate
whorequestsit.
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Rate Changes and Equal Opportunities

The Equal Opportunities provision of the Communications Actcauses some unique lowestunitcharge
problems. The Equal Opportunities provision requires thatall candidates for the same office be treated
similarly. Assume thatCandidate A buystime thatis scheduled to run before the pre-election period. He
is entitled only to the “comparable use”rate, notthe lowestunitcharge. Candidate B makesatimely Equal
Opportunities requestwithin seven days, and her spots will run in the pre-election period to which the
lowestunitcharge provisions apply. Though the Commission’s rules prohibitdiscrimination between
candidates, B will pay the lowestunit charge, evenifitis lessthan whatA paid. The difference is caused
by law, not by the station’s discrimination.

On the other hand, if ratesincrease between a use by Candidate A and the time Candidate B makes an
Equal Opportunities request, B will be entitled to the same, pre-increase rate paid by A. In this case,
Candidate B’s spots, run at the pre-increase rate, do notset the lowestunit charge afterthe increase. The
interplay of Equal Opportunities and lowest unitcharge is complicated. For specific situations, consult
legal counsel.

Lowest Unit Charge Traps

A few quirks of the convoluted lowestunitcharge system have locked many broadcasters into lowest unit
charge levels they would rather have done without. Four of the mostcommon traps are: (1) failing to
accountforagency commissions; (2) giving bonus spots or selling excessively discounted spots during the
pre-election period; (3) running low-priced “make goods” during the pre-electionperiod; and (4) circulating
outdated rate cards.

Agency Commissions on Political Buys

Except for spots sold by a station’s rep firm, the lowestunitcharge is based on the netto the station.
Commissions paid to the station’s rep firm will notbe netted out of the spot price, as the repis considered
a station employee or agent, while an ad agency is the representative of the spotbuyers. Assume thatthe
commissionablelowestunitcharge foradrive time news adjacency is $100. Arecognized agency books a
news adjacency on behalf of alegally qualified candidate who is entitled to the lowestunitcharge. The
station bills the agency $100, of which the station nets $85. The station’s new lowestunitcharge for drive
time news adjacenciesis $85, atleast for candidates who wish to make a “direct’buy. To avoid this
problem, stations should recognize thatthe net to the station sets the lowestunitcharge, even fornon-
agency buys.

Bonus or “No Charge” Spots and Discounted Spots

Stations should be careful aboutgiving bonus spots, “no charge” spots or selling excessively discounted
spots as partof a package during the pre-election periods. Such practices canreduce a station’s lowest
unitcharge. The FCC doesnot believe any spotis truly “no charge,” and treats it as a discountto all spots
in apackage sale. For example,if an advertiser receives one free run-of-schedule (‘ROS”) spot for every
nine drive-time spots purchased, the lowestunitcharge will be the total paid for the package divided by
ten, ratherthan nine. If the drive time spotsin this example were $10 each, the advertiser would get 10
spots for$90. Thus, the lowestunit charge would be $9 for single spotpurchases. To avoid this, every
spotin a package should be given avalue, atleaston aninternal memo, as discussed earlier in this
Advisory. If the ROS spot were priced at $2, the price for the drive time spots in the package would be $88
divided by 9 spots, or $9.88, forthe purpose of computing the station’s lowestunitcharge on the drive-time
spots.
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Excessively discounted spots can cause the same problem. Stations often write contracts to show
unrealistically low rates for some dayparts or programs in a package to induce clients to purchase spotsin
more expensive programs or dayparts. Formerly, a station could require a candidate to buy all parts of a
package to get the package rates. Now, candidates may “cherry-pick” only the parts of the package they
want, so itis essential to make realistic allocations of spotvaluesin all packages sold, either on the face of
the contract, or in an internal station allocation of the package plan purchase price made atthe time that
the package arrangementis entered into.

Make Goods

Make goodsthat run in the pre-election periods can setthe floorfor a station’s lowestunit charge. For
example, assume a television station hasraised its rates during the pre-election period because of the
increased fall viewing. If a lower-priced spotthatwas preempted before the pre-election period is made
good during the LUC Window, the price paid for that spotcan set the lowestunitcharge for that class of
spot. Stations can avoid thistrap by running all make goods thatsold at rates below the current lowest
unitcharge before the LUC Window begins.

Make goods can also obligate a station to run free spots under certain circumstances. This situation arises
out of a station’s Equal Opportunities obligation and is unrelated to lowestunitcharge. If a stationruns a
candidate’s spotinthe wrong time slot and runs a “free” make good, a competing candidate who makes a
timely demand for Equal Opportunities treatmentwould be entitled to a comparable free spot. However, if
the make good isrun because of a technical failure of the paid spot, so that the paid spotis substantially
interrupted or unintelligible, this type of make good would not create a windfall forthe competing
candidate, asthe competing candidate would notbe entitled to a free spot.

Outdated Rate Card

Candidates pay the lower of the station’s actual lowest unit charge or the price specified on its published
rate card. If a station’s published rate card shows rates thatare lowerthan those actually being offered by
the station, the station should withdraw or update the rate card. If the station mustdistribute a rate card
that shows more than one “grid,” it should make sure that cards distributed immediately prior to and during
the period leading up to the election clearly indicate whatgrid is current. A station may notimplementa
blanketrate increase ormove to a higher grid prior to or during the pre-election period to circumventthe
lowestunitcharge provisions. However, a station may raise rates as part of normal business practice if
justified by seasonality or changesinratings.

Disclosure Statements

The Commission has made full disclosure of rates and sales practices to candidates an importantelement
of regulatory compliance. Stations mustdisclose to candidates all classes of time, discountrates, and
privileges given to commercial advertisers thataffectthe value of spots. The Political Advertising
Disclosure Statement (“Disclosure Statement”) mustinclude, ata minimum: (1) a description of each class
of time available to commercial advertisers sufficientto allow candidates to understand and differentiate
between the classes; (2) complete disclosure of the lowestunitcharges for each class and time period; (3)
a description of the station’s method of selling time, (e.g., grid, demand-driven “current selling levels,”
auctions, fluctuating levels, etc.); (4) an approximation of preemption likelihood for each class of
preemptible time sold; (5) sales practices thataffectrates (including audience delivery arrangements and
preemption priorities); (6) the station’s make-good policies; (7) discountand value-added privileges; (8) the
availability of packages; and (9) rotations.
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Individually negotiated packages need notbe separately disclosed, since those rates mustnow be used to
calculate the lowestunitcharge. Stations may provide information in outline format. All rotations need not

be disclosed ifitis clearthat otherrotations are available on request.

These disclosure obligations require that stations adoptcomprehensive politicaladvertising policy
statements. While the FCC’srules do notexplicitly require thatsuch statements be in writing, prudence
dictates that they be written to ensure that all necessary disclosures are made to all candidates.
Candidates mustbe informed of all available rates and all sales practices affecting rates, even those
occurring outside of the LUC Window. The only way to assure that consistent, accurate,and complete
disclosure ismade to every candidate is to carefully crafta written Disclosure Statementand to have a
practice of routinely making itavailable to candidates and their agents. Candidates have therightto be
fullyinformed of the rates and sales practices of a station.

Stations should attach their current political rate card to the Disclosure Statement. For stations with many
differentclasses of spots, it may be impractical to listthe lowest unitrate of every alternative. In such
cases, all major categories should be listed and a footnote includedindicating that other alternatives are
available and thatthe candidate or the candidate’s representatives should inquire as to such alternatives.
It is vital that the listing include a broad variety of options so candidates cannot later argue thatthe station
attempted to steer them into buying fixed position, non-preemptibletime or other more expensive
categories of advertising.

In cases where rates may fluctuate rapidly for certain classes of time (such as when supply and demand
vary rapidly), stations must provide their best, good-faith estimates of the lowest unitcharges for such
classes at the time of disclosure. By implication, those rates need not be guaranteed.

Confirmation of full disclosure should be documented and signed by station personnel each time the
station receives an inquiry regarding political advertising and the Disclosure Statementis sentout. Once
full disclosure ismade to aregulartime buyer, such as an agency, that buyer need only be given updated
information for subsequentorders.

Rep Firms

Each licensee isresponsible for making full disclosure to all candidates inquiringabouttime purchases.
Thus, itis the station’s responsibility to educate its rep firm aboutits political policies and rates and to
provide the rep firm with adequate numbers of copies of its current Disclosure Statement. Stations should
immediately notify rep firms of any changesinrates, policies, classes, availability, etc., when political sales
are being made. If a station provides an outdated rate card to a candidate’s representative, the station will
be bound evenif the station’s currentrates are higherthan those shown on the rate card distributed by the
rep firm. A station should maintain detailed records of the station’s efforts to keep the rep up to date.
Similarly, stations mustobtain fromtheir rep firmsinformation aboutrequests for political time and must
place thatinformation in their political file.

Sponsorship Identification

When a station broadcasts a political advertisement, the station mustbe sure that it contains a proper
sponsorship identification. Thatidentification mustindicate: (1) thatthe announcementis “paid for” or
“sponsored by” a particular candidate or organization; and (2) the name of the candidate or organization
that paid forthe time. Nothinglessthanthe language “paid for” or “sponsored by” will do, and the name of
the paying entity mustbe specifically identified. The public mustbe informed thatthe sponsoris a specific
person orentity. For example,the tag: “Paid for by people who wantJim Bob elected Dog Catcher”is
insufficient.
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Moreover, the person or entity being identified as the sponsorin a candidate orissue advertisement must
be the one that istruly purchasingthe ad time. The FCC hasruled that an issue advocacy spot identifying
the “Fairness Mattersto Oregonians Committee” as the sponsor did notidentify the “true sponsor” where
the facts showed that the “Fairness to Oregonians Committee” was merely a frontfor the Tobacco
Institute. This case issignificantbecause itstands for the proposition that, in certain circumstances, a
station may be required to look behind the named sponsor and identify the party with true financial and
editorial control over the message.

This does not mean thatbroadcasters mustbe private investigators; they need only exercise “reasonable
diligence”to obtain the information necessary to assure that a proper sponsorship identification is made.
Nonetheless, the FCC held in the Oregon case that where a challenger “makes so strong a circumstantial
case that someone otherthan the named sponsoris the real sponsor,” reasonable diligence requires that
the broadcasterinform the named sponsorthatthe true sponsor mustbe identified. Inthat case,the
challenger presented facts showingthatessentially all of the “Fairness Matters to Oregonians
Committee’s” fundingwas provided by the Tobacco Institute, and that editorial control of the Committee’s
campaign rested with a tobacco company thatwas the Tobacco Institute’s single largest contributor. A
rebuttable presumption thatshould be employedis this: the name of the sponsor should be the same
person or entity whose name ison the paymentcheck. If the sponsorship of anissue ad is challenged,
treat the matteras a high priority and consultwith counsel to determine whether the sponsorship
identification should be altered.

For television spots, visual identification in letters equal to four percent of the picture heightmustbe
broadcastforat leastfour seconds. Auralidentificationis optional for television spots. There is no specific
length requirementforradio. Sponsorship identificationannouncements mustbe made atboth the
beginning and the end of political materialthatruns five or more minutes.

Stand By Your Ad Requirements

BCRA requiresthat federal candidates be identified in their campaign spots and state that the spots have
been authorized or approved by the candidate. Asdiscussed above, where afederal candidate fails to
provide the station with a certification to this effect, BCRA provides thatthe candidate will not qualify to
receive the lowestunit charge for the remainder of the LUC Window. Fortelevision, these statements can

be made through:

1. Afull-screenview of the candidate identifying themselves and stating thatthey approved the ad,
or

2. A candidate voice-overin which the candidate identifies themselves and states that they approved
the ad, accompanied by a clearly identifiable “photographic or similar”image of the candidate.
FEC rulesindicate thata picture is “clearly identifiable” if itoccupies at least 80% of the vertical
screen height.

Television spots mustalso contain, at the end, a clearly readable written “disclaimer” stating thatthe
candidate approved the ad and thatthe candidate’s authorized committee paid forthe ad. The statement
mustbe broadcastforatleast four seconds and occupy atleast four percent of vertical picture height. The
disclaimer musthave a reasonable degree of color contrastbetween the textand the background so that it
is “clearly readable.”

For radio spots, this requirementis metby an audio statementby the candidate identifying themselves and
the office being sought, and stating that they approve of the broadcast.
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Third-Party Spots

BCRA also imposes identification requirements on third-party spots. Third-party spots that advocate the
election or defeat of federal candidates, or which solicitcampaign contributions, must contain the following:

1. Astatementthat the spotis not authorized by any federal candidate, and

2. A statementidentifyingwho paid for the broadcast, any organization connected to the payor, and
a permanentstreetaddress.

For television, such statementmustbe made in an unobscured, full-screen view of a representative of the
political committee or other person making the statement, or by a representative of such committeeina
voice-over, together with the text of the information in a clearly readable formatfor atleastfour seconds
and occupying atleastfour percentof the screen height.

FCC Enforcement of BCRA Requirements

The FCC takes the position thatthe responsibility to enforce BCRA rests with the FEC, not the FCC.
Accordingly, itis not clear that stations have any independentduty to ensure that a candidate, a
candidate’'s committee, or a third party has complied with the requirements of BCRA.

However, as to federal candidate advertising, particularly where a candidate’s opponentis mentioned, we
do advise stationsto monitor adsto determine if the BCRA identifications are contained in the ads. A
station giving lowest unitrates to a federal candidate who has notobserved the BCRA identification
requirements may, ata minimum, be subjectto a complaintfrom an opposing candidate who did observe
those requirements and who asserts that the station improperly granted lowestunitrates to their opponent.
This is a question thatremains unresolved. Furthermore, if the station does discover a BCRA-related
problem with an ad, mostcandidates would appreciate being informed of the issue.

In Citizens United, the Supreme Courtstruck down the BCRA prohibition against corporations and unions
independently purchasing advertising time to supportor oppose the candidacy of federal candidates. If a
corporation or union paysto aira spot that contains the positive appearance of a legally qualified
candidate whose voice orimage is identified or readily identifiable, then the spotis a “use” for purposes of
triggering Equal Opportunities treatment, even if it is notcontrolled or otherwise authorized by the
candidate orthe candidate’s campaign committee. Such a “use,” however, does not qualify for lowestunit
charge, and a third-party requesting Equal Opportunities rights in response to such a use is only entitled to
purchase airtime atthe same prices as the entity placing the ad.

Material Provided by Candidate

If a candidate ortheir supporting organization provides the station with scripts, copy, tape, film, or other
material, butnot payment, as an inducementto broadcastthe material, the station mustindicate thatthe
material was “provided” or “supplied” by the candidate or organization if and when the station usesit. The
Commission hasruled that, with respectto the use of candidate-supplied material in bona fide newscasts,

it will apply the rule only to audio orvideo supplied by the candidate or the candidate’s committee.

Ordering Deadlines, Prepayment, and Credit

Stations may not discriminate againstcandidates in the extension of credit. However, if the station’s credit
policy is such that it does not extend creditto transientorganizations with no established credit history, it
may demand paymentin advance of the start of the candidate’s ad schedule. Federal candidates may not
be required to pay more than seven daysin advance of a flight's start date regardless of credithistory.

Pillsbury Winthrop Shaw Pittman LLP pillsburylaw.com| 21



Advisory Communications

This does not mean thata station can demand across the board thatno political advertising be sold to run
with less than a week’s notice. Generally, ordering and productiondeadlines for candidate advertising
mustcorrespond to the deadlines appliedto commercial advertisers. Genuine requests by candidates for
Reasonable Access or Equal Opportunities rights should be accommodated withoutregard to normal
ordering or prepaymentdeadlines.

Recordkeeping

Candidate Ad Recordkeeping

All broadcaststations mustkeep in their political file records of all requests for paid and free time made by
or on behalf of political candidates, along with a notation indicating whether or not the station granted the
request. The file should indicate what, if anything, was actually broadcastand whatrates were charged.
The file should also indicate when the spots contracted for actually ran. This can usually be done by
keeping “actual times” as a station would foran agency or co-op buy. Gifts of time mustalso be indicated.
A “use” by a candidate (even one thatis inadvertentor otherwise occurs outside of the sales process)
should also be noted in the files. Under normal circumstances, the FCC expects stations to update
political files with new information immediately. Files mustbe updated to reflectthe datesand
amounts of any rebatesto candidates as well as the contractto which the rebate applies. Oral

agreements for sales of time mustbe memorialized in the political file.

While stations need not update exacttimes of political spots immediately, they must provide some method
for opposing candidates to ascertain the exact time an opponent’s spotaired. If a station does not update
its political file immediately to indicate exacttimes, then the file should contain a notation thatthe station
will provide the actual airtimes upon request.

If a station retains scripts or recordings of political broadcasts or other candidate “uses,” such scripts or
recordings should not be placed in the political file or provided to competing candidates.

We recommend thata station maintain a separate file folder in their online political file for each political
candidate, commencing whenthe candidate or their representative inquires aboutairtime.

Each file should contain:

1. foreachorder, acompleted NAB-type political advertising requestform (which should include the
disposition of the request, as well as the name of the Treasurer of the candidate’s authorized
committee);

2. acopyofthe contract foreach order;

3. acopyofthe invoice (showing the dates and times of airings) foreach order,as soon as itis
issued; and

4. anyinformationconcerning rebates made to the candidate.

These documents should contain the informationrequired by the FCC'’s political file rules for each
candidate purchase.
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Sponsoring Organizations

The FCC’s sponsorship identification rule requires stations to keep records in their public inspection files of
the names of all of the chief executive officers ormembers of the executive committee or board of
directors, as applicable, of any entity seeking to purchase political advertising time or that sponsors or
provides material used in any program involving a political matter or matter involving the discussionof a
controversial issue of publicimportance. Stations may find itchallenging to identify all such individuals, but
if a station has a “reasonable basis” to believe the sponsoring organization or third-party buyer of
advertising time acting on the organization’s behalf has provided incomplete information (such aswhenthe
name of only one officer has been provided), the station will be deemed to have satisfied its disclosure
obligation by making a single inquiry to the sponsoring organization or third-party buyer as to whether the
sponsoring organization has any additional officers or members of its executive committee or board of
directors. Stations should maintain contemporaneous documentation of such inquiriesin order to respond
to any questions thatmay later arise regarding the completeness of their disclosures.

The FCC’srulesalso require stations to properly identify an ad’s sponsoring organization. Asnotedin a
2019 FCC Order, disclosure of the sponsoring organization’s acronymin place of its fullname is
insufficientif the acronym is broadly unfamiliar to the general public. Stations are therefore advised to
disclose the full name of each sponsoring organization rather than to assume widespread familiarity with
sponsors’ acronyms or nicknames.

Third Party Ad Recordkeeping

BCRA has also established station political file requirements for third-party ad time requests for ads that
communicate a message relating to “any political matter of national importance.” Contentthatmustbe
disclosed underthis standard includes: (a) all legally qualified federal candidates (and the offices to which
they are seeking election); (b) any election to federal office; and (c) national legislative issues of public
importance, including issues raised in legislation thatis pending before Congressin any bill or proposed
legislation atthe time the requestforairtimeis made. The FCC hasclarified thatthisis not an exhaustive
list; therefore, any ad that communicates a message relating to “any political matter of national importance”
will trigger disclosure obligations regardless of whetheritfalls into any of these three named categories,
making it particularly challenging for broadcasters to ensure their disclosures will be deemed complete by
the FCC if challenged.

To determine whetheranissue ad triggers disclosure obligations as a “political matter of national
importance,” the FCC will consider the contextsurrounding an ad’s message and whether the message
sufficiently relates to the such a political matter. For example, the FCC determined thatan advertisement
for power-operated wheelchairs that briefly mentionedthatthe vehicle’s costwas covered by Medicare did
not communicate a political matter of national importance even though Medicarelegislation was pending at
the time the ad aired. The FCC reasoned thatwhile Medicare itself may be a “national legislative issue of
publicimportance,” the ad only mentioned Medicare peripherally to help sella commercial product. In
contrast, the FCC determined in a different contextthat Medicare should have been disclosed as a political
matter of national importance (even though there was no legislation pending atthe time) where the ad
claimed thata candidate running for federal office supported “a plan thatwould end Medicare as we know
it.” There,the FCC reasoned thatthe issue triggered disclosure obligations because the ad referenced the
possible introduction of legislation thatwould alter an existing law of national significance subjectto
ongoing debate. We recommend thatstations promptly contact FCC counsel if questions arise concerning
whether a particularissue ad triggers disclosure obligations.

Where an advertisementincludes a combination of matters thattrigger disclosure, a station mustbe sure
to disclose all mattersin its political file. Forexample, a station that airs a message thatrelates to multiple
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legally qualified candidates and multiple nationallegislative issues mustdisclose each candidate and each
national legislative issue referencedin the ad.

The FCC’s political file requirements for federal issue advertising essentially mirror those applicable to
candidate advertising. With respectto such federalissue advertising, the following information mustbe
uploaded to the station’s political file:

1. Astatementthata requestto purchase time was made and asto whether the requestto purchase
time was accepted or rejected;

2. The ratescharged forthe broadcast;
3. The datesandtimesthe adsaired;

4. The classoftime purchased (e.g., fixed, preemptible with notice, etc.);

5. The names of the candidates to which the spot refers, along with the offices the candidates seek
andin whatelection (e.g., primary or general election); as well as identification of the issues
involved;

6. The complete name of the person or entity buying the time, with the name, address and telephone
number of a contactperson for such person or entity; and

7. Alistof all of the chief executive officers or members of the executive committee or Board of
Directors, as applicable, of the entity buying the airtime.

In the case of issue advertising where the station can confirm thatthe advertisementdoes NOT contain a
reference to a political matter of national importance (i.e., a third-party ad that only references candidates
forlocal office or political matters of only local significance), the station is not required to upload the price
and schedule information discussed above to its political file. The station still mustupload to the political
file the complete name of the entity purchasing the ad time, the name, address, and telephone number of a
contact person, and a listof all chief executive officers ormembers of the executive committee or Board of
Directors, as applicable.

Inspection and Downloading

Political file material may be inspected, downloaded and copied like any other part of the online Public
Inspection File. As long asthe PublicInspection File is kept up to date, the public has the required access
to inspectand download political file materials. Any portion of a station’s political file still located inits local
Public Inspection File mustbe available forinspection by members of the public duringnormal business
hours, including lunch time, withoutany requirementfor an appointment. Stations may avoid this
requirementby uploading their complete political file to the online database. Stationsdo not have to
provide political file information by telephone, butshould they electto do so, they mustdo soin a non-
discriminatory manner.

Note that stations are required to always maintain a backup copy of their political file and make itavailable
attimeswhenthe FCC’s Public Inspection File database is notavailable to the public (e.g., during a
governmentshutdown or as a resultof a technical failure). To assiststations in meeting this obligation,
electronic “mirror” copies of the political file may be requested from the FCC from time to time to ensure
that the station always has an up-to-date copy.
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Retention of Political File Materials

Political file materials must be keptavailable for public inspection fortwo years. If the materialsbecome
the subjectof aninvestigation or litigation, no steps should be taken to destroy them, whether the materials
are in hard copy or electronic form, without prior consultationwith counsel. If there are no pending
investigations or litigation, we recommend thata station remove all political file material from the political
file promptly upon passage of the two-year retention period.

Internal Recordkeeping

For a station that broadcasts a significantamountof political matter, recordkeeping can become an
onerous burden particularly if a system is not established early and adhered to faithfully. Such a system
mightinclude alistor database of lowestunitcharges with a separate sheetor entry for each class of spot
offered. This system gives the station an easy reference source thatcan be quickly checked or updated.
With respectto each candidate inquiring aboutairtime, a station’s internal records should include evidence
that the station made the requisite disclosure to the candidate or his/her representative. This kind of
internal information should notbe placed in the station’s political file.

Recordkeeping Enforcement

In recent years, the FCC hasresponded to a number of complaints from election watchdog organizations
alleging thatvarious broadcast stations failed to include necessary information in their political files. In
response, the FCC clarified ambiguities in its rules, admonished stations for various shortcomings in their
political recordkeeping, and cautioned thatitwould consider more severe sanctions going forward since
stations could no longer assertthe rules lack clarity. However,the FCC has been asked to reconsider
these rulings on the grounds thatit has set the recordkeepingbar too high, with stations potentially liable
despite good faith efforts to discern whatcontentin political ads needs to be reported in the political file.
Unless and until the FCC grants reconsideration, however, the heightened recordkeeping requirements will
continue to apply, emphasizing the importance of understanding the political advertisingrules and
associated recordkeeping requirements. Asa result, any questions aboutthese rules orthe recordkeeping
requirements they create should be raised with counsel.

Conclusion

This Advisory discusses some of the more important aspects of federal political broadcasting law. While
this Advisory may provide quick answersto some general questions, itwould be a mistake torely onit or
any summary for a definitive answer to a complicated question. Moreover, political broadcasting isa
volatile area of FCC regulation, and some informationin this Advisory will certainly be outdated before
long. Accordingly, stations are advised to proceed in this complicated area with the close support of

communications counsel.

Lastly, we remind clients and others thatthe rules for calculating political rates should be keptin mind
everytime a station is considering accepting an advertising order, even in non-electionyears. Since
internal allocations mustbe made atthe time a schedule is sold, the immediate pre-election periodwill be
too late to correct any rate errors made months earlier. If a broadcaster would like assistance in
structuring multiple levels of preemptibility, scheduling, and pricing long-term contracts and packages, or
needs other help to avoid expensive mistakes resulting in unnecessarily low political rates, please contact

any of the lawyersin the firm’s Communications Practice Section.
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If you have any questions aboutthe content of this Advisory, please contactthe Pillsbury attorney with
whom you regularly work, or the authors below.
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